INFECTION PREVENTION AND ANTIMICROBIAL STEWARDSHIP SERVICES AGREEMENT

This Infection Prevention and Antimicrobial Stewardship Services Agreement (“Agreement”) is made by and between Full Name of Facility/Party 1, [description of Facility/Party 1] (“abbreviation/shorthand of Facility/Party 1”) and Full Name of Company/Party 2, [description of Company/Party 2] (“abbreviation/shorthand of Company/Party 2”).
WITNESSETH:


WHEREAS, Facility/Party 1 employs Infection Preventionists, Epidemiologists, Data Analysts, Pharmacists, and medical directors skilled, trained, and knowledgeable about directing infection prevention activities to ensure for the appropriate infection prevention and antimicrobial stewardship activities to prevention of healthcare acquired infections and meet the condition for participation with CMS in this area; and


WHEREAS, Company/Party 2 is a facility that may provide any or all of the following:  skilled nursing, rehabilitation patient care services long term care, advanced pulmonary care, assisted living, hospice and/or respite care; and


WHEREAS, Company/Party 2 wishes to engage Facility/Party 1 to provide infection prevention and antimicrobial stewardship services at its facility and Facility/Party 1 agrees to provide the trained personnel requested by the facility, upon the terms and conditions hereinafter set forth in this Agreement.   


NOW, THEREFORE, in consideration of the mutual covenants and promises herein contained, and intending to be legally bound, the parties agree as follows:

1.
Engagement:  Facility/Party 1 will provide the infection prevention and antimicrobial stewardship services identified on Exhibit A (the “Services”), as requested by Company/Party 2 and pursuant to the terms of this Agreement.  Facility/Party 1 shall provide the services of its Infection Prevention and Epidemiology Program Medical Director, namely [name of Medical Director] (“Provider Physician”), and other personnel to provide the Services identified herein.  

2.
Term.   This Agreement shall commence on Month Day, Year and shall remain in force for a period of one (1) year.  Thereafter, this Agreement shall renew automatically for successive one (1) year terms.  Either party may terminate this Agreement upon 30 days written notice.

3.
Duties of Facility/Party 1 and Provider Physician.      


a.
Qualifications of Provider Physician:  The Provider Physician shall:
(i)
Be licensed to practice medicine in the State of State, maintain their license, and upon renewal, provide Company/Party 2 with a copy of said license;

(ii)
Maintain medical staff privileges at Facility/Party 1;

(iii)
Have a current drug enforcement agency controlled substance registration and registration with the applicable state agency for controlled substances, and provide Company/Party 2 with a copy of such registration certificate upon renewal;

(iv)
Obtain and maintain adequate malpractice insurance; and

(v)
Maintain such standards and meet such requirements as would not prevent  from obtaining and maintaining full accreditation by the Joint Commission, maintaining Provider Physician’s license and operating certificate or maintaining any other approval, accreditation or certification by applicable reviewing or certifying boards and/or agencies in connection with such programs as may be adopted by Facility/Party 1.  


b.
Ethical Standards:  Facility/Party 1 and Provider Physician will comply with all professional standards of practice and governmental regulations and laws.  


c.
Performance of Duties by Provider Physician:  Provider Physician shall devote a sufficient number of hours to adequately provide the services identified in this Agreement and requested by Company/Party 2 and as may be required under applicable Medicare certification requirements.    


d.
 Medical Staff Bylaws and Company/Party 2 Policies:  Provider Physician shall abide by and comply with Company/Party 2’s Medical Staff Bylaws and other Company/Party 2 policies as may be in effect from time to time, provided that Company/Party 2 shall have provided Provider Physician with a copy of the Medical Staff Bylaws and other Company/Party 2 policies prior to the date that Provider Physician is expected to demonstrate compliance with the Medical Staff Bylaws and other Company/Party 2 policies.
e.
Insurance.  Facility/Party 1 shall, at its expense, maintain in force during the Term of this Agreement insurance coverage, in amounts required by State law, including:  (i) workers compensation insurance covering Provider Physician and all employees of Facility/Party 1;  (ii) comprehensive general liability insurance and contractual liability; and medical malpractice and liability insurance covering Provider Physician.

f.
Equipment.  Facility/Party 1 shall provide the equipment and supplies necessary to provide Services pursuant to this Agreement.
g.  
Cooperation with Credentialing.  Upon ratification of this Agreement and Company/Party 2’s request for credentialing, Facility/Party 1 shall make best efforts to cooperate with Company/Party 2, in an expeditious and diligent manner, to complete any credentialing requirements requested by Company/Party 2.  


h.  
Exclusion/Disbarment.   Facility/Party 1 affirms that it is not currently nor has it ever been excluded or disbarred from participation in any Medicare or Medicaid health care program.  Further, Facility/Party 1 affirms that it does not employ or contract with any individuals or entities that have been excluded or disbarred from participation in any Medicare or Medicaid health care program.

4.
Duties of Company/Party 2.

a.
Requests for Services.  Company/Party 2 shall request Services by contacting the Provider Physician directly.  Facility/Party 1 and Provider Physician shall make best efforts to satisfy Company/Party 2’s requests for Services. 


b.
Access to Facilities.  Company/Party 2 shall grant Provider Physician reasonable access to  facilities to provide Services pursuant to this Agreement.
c.
Insurance.  Company/Party 2 shall, at its expense, maintain in force during the Term of this Agreement insurance coverage, in amounts required by State law, including:  (i) workers compensation insurance; (ii) comprehensive general liability insurance and contractual liability; and medical malpractice and liability insurance covering Company/Party 2 and its employed staff.

d.  
Request for Credentialing.  Upon ratification of this Agreement, Company/Party 2 agrees to provide Facility/Party 1 with credentialing requirements and applications, if applicable, in a timely manner for Provider Physician.

5.
Fees and Billing.  Company/Party 2 shall compensate Facility/Party 1 for the Services in accordance with the fee schedule set forth on Exhibit A.  Facility/Party 1 shall invoice Company/Party 2 on a monthly basis for the Services rendered pursuant to this Agreement.  Each invoice submitted by Facility/Party 1 to Company/Party 2 shall contain itemized detail of the Services provided, the supplies or equipment utilized and shall describe the amounts invoiced.  Company/Party 2 shall pay Facility/Party 1 in full within thirty (30) days after receipt of each invoice.  


6.
Mutual Indemnity.  Each party (each the “Indemnifying Party”) agrees to indemnify and hold harmless the other party, its members, directors, officers, employees, agents, representative, successors, assigns and subcontractors from and against any and all claims, demands, actions, settlements or judgments, including reasonable attorneys’ fees and litigation expenses, based upon or arising out of the activities described in this Agreement, where such claims, demands, actions, settlements or judgments relate to the negligence, actions or omissions of the Indemnifying Party.  The duties to indemnify and hold harmless shall survive the termination and expiration of this Agreement.  


7.
Medicare Access to Books and Records:  In the event, and only in the event, that Section 952 of P.L. 96-499 (42 U.S.C. Section 1395x(v)(1)(I)) is applicable to this Agreement, Facility/Party 1 agrees as follows:


(a)
Until the expiration of four years after the furnishing of such services pursuant to this Agreement, Facility/Party 1 shall make available, upon written request to the Secretary of the federal Department of Health and Human Services, or upon request to the Comptroller General of the United States, or any of their duly authorized representatives, this Agreement, and books, documents and records of Facility/Party 1 that are necessary to certify the nature and extent of the cost of services provided pursuant to this Agreement; and


(b)
If Facility/Party 1 carries out any of the duties of this Agreement through a subcontract, with a value or cost of $10,000 or more over a twelve-month period, with a related organization, such subcontract shall contain a clause to the effect that until the expiration of four years after the furnishing of such services pursuant to such subcontract, the related organization shall make available, upon written request to the Secretary of the federal Department of Health and Human Services or upon request to the Comptroller General of the United States, or any of their duly authorized representatives, the subcontract, and books, documents and records of such organization that are necessary to verify the nature and extent of the cost of services provided pursuant to such subcontract.


(c)
Facility/Party 1 shall notify Company/Party 2 immediately of any request for access to books and records described above.  In addition, Facility/Party 1 shall indemnify and hold Company/Party 2 harmless from any liability arising out of any refusal by Facility/Party 1 or its subcontractors to grant access to books and records as required above.


8.
Independent Contractors:  In the performance of all obligations hereunder Facility/Party 1, Provider Physician and Facility/Party 1 staff and employees shall be deemed to be independent contractors of Company/Party 2, and Company/Party 2 shall not withhold or in any way be responsible for the payment of any federal, state or local income or occupational taxes, F.I.C.A. taxes, unemployment compensation or workers’ compensation contributions, vacation pay, sick leave, retirement benefits or any other payments for and on behalf of Facility/Party 1, Provider Physician or Facility/Party 1 staff and employees.  All such payments, withholdings and benefits are the responsibility of Facility/Party 1 and Facility/Party 1 shall indemnify and hold Company/Party 2 harmless from any and all loss or liability arising with respect to such payments, withholdings and benefits.  Neither Facility/Party 1, Provider Physician nor any Facility/Party 1 staff or employees shall be considered an employee of Company/Party 2 for any purpose whatsoever.


9.
Confidentiality.

a.
Patient Information.  Facility/Party 1 shall not disclose any patient information of any kind to any third party, except (i) to the extent required to enable Facility/Party 1 to invoice  as permitted by this Agreement and as permitted by law, or (ii) where required by law or order of a court or other governmental authority.  All parties shall comply with all laws, rules and regulations promulgated by the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”).  In that regard, the parties agree to be bound by the terms of the Business Associate Agreement hereby attached as Exhibit B.
b. Parties’ Confidential and Propriety Information.  Confidential and Propriety Information includes, but is not limited to, and whether or not reduced to writing, all documentation or other tangible discoveries, ideas, concepts, software, designs, drawings, specifications, techniques, models, information, source code, object code, diagrams, flow charts, procedures, and “know-how” comprising all or any part of the protocols used by Facility/Party 1 in delivering the Services; market research data or data covering future products or services, marketing plans, business plans, business procedures, financial information and related information concerning this Agreement or either of the parties.  Each party shall maintain strict confidentiality concerning the other’s Confidential and Proprietary Information of which the party has knowledge or becomes aware.  Neither of the parties, nor any officer, director, employee, or agent thereof, nor any entity in which either of the parties has an interest shall, directly or indirectly, use (outside the scope of this Agreement), disclose, or permit the disclosure of any of the other’s Confidential and Proprietary Information.  In the event that either of the parties receives a request for Confidential and Proprietary Information from a court or governmental authority, it shall give the other party prompt written notice prior to such disclosure in order to allow the other party the opportunity to obtain an appropriate protective order to protect the Confidential and Proprietary Information.

10.
Cooperation in the Event of Lawsuits.  In the event that any claim, demand, suit or other legal proceeding arising out of any matter relating to this Agreement is made or instituted by any person against Facility/Party 1 and/or Company/Party 2, each party shall provide the other with all reasonable information and assistance necessary in the defense or other disposition of the claim, demand, suit or legal proceeding.  Each of the parties shall select and obtain separate legal counsel, and each party shall be responsible for its own legal costs.  Each party shall reasonably cooperate with the other party and its legal representatives in the investigation and defense of any such claim or action, to the extent that the parties’ interests are not adverse to one another.


11.
Notices.  All notices hereunder by either party to the other shall be in writing, delivered personally, by certified or registered mail, return receipt requested, or by Federal Express or Express Mail (“Notice”), and shall be deemed to have been duly given when delivered personally

or when deposited in the United States mail, postage prepaid, addressed as follows:

If to Facility/Party 1:
Full Name of Facility/Party 1.




Attn:  Chief Operating Officer
Address Line 1
Address Line 2
If to Company/Party 2: Full Name of Company/Party 2.




  Attn:  Chief Operating Officer
  Address Line 1
  Address Line 2
or to such other persons or places as either party may from time to time designate by written Notice to the other.

12.
Governing Law.  This Agreement shall be construed in accordance with the laws of the State of State.

13.
Entire Agreement; Modification.  This Agreement contains the entire understanding of the parties with respect to the subject matter hereof and supersedes all prior agreements, oral or written, and all other communications between the parties relating to such subject matter.  This Agreement may not be amended or modified except by written agreement, signed by the parties.


IN WITNESS WHEREOF, this Infectious Disease Services Agreement is executed by the parties on the dates set forth below.

Full Name of Facility/Party 1


Full Name of Company/Party 2
By: 






By: 






Its: 






Its: 






Date: 






Date: 






EXHIBIT A

SERVICES AND FEES
The Services to be provided will include infectious disease prevention and epidemiology services to assist Company/Party 2 with the management of high-risk patients at the extended care facility (ECF) level, prevention of nosocomial infections and leverage infection prevention expertise in the hospital.  
	Service
	Fees

	Data analysis of Infection Control / Prevention Data (lab data, cost analysis)
	$45.00 / hour
(including travel time)

	Medical Director (Name of Medical Director or equivalently trained Infectious Diseases physician) for 
	$175.00 / hour

(including travel time)

	Infection practitioner, epidemiologist, or data analyst
	$45.00/ hour

(including travel time)

	Environmental testing, including ATP machines, swabs, Clostridium difficile testing supplies, air sampling equipment and other equipment needed for environmental testing, education and training
	$75.00 / patient room or per 25 swabs used with staff members assessed using this equipment for training purposes

	Consultative Pharmacy Recommendation Services pertaining to difficult to manage infectious disease pharmacologic management where Facility/Party 1 workload capacity allows
	$80.00/hour (minimum of $20.00 will be billed for any increment of 15 minutes or less)

(including travel time)

	Company/Party 2 shall compensate Facility/Party 1 for mileage for travel by Facility/Party 1 staff to and from Company/Party 2, for services performed pursuant to this Agreement, at the current IRS rate.  Any and all other travel related expenses shall be paid as agreed upon, in writing, in advance of the travel.
	


EXHIBIT B

BUSINESS ASSOCIATE AGREEMENT
COVERED ENTITY:
     ___________
BUSINESS ASSOCIATE:
     Full Name of Facility/Party 1 
In consideration of the mutual covenants contained in this Agreement and intending to be legally bound, the parties agree as follows:

Section 1.  Background And Purpose.  The Parties have entered into one or more services agreements (each referred to as an “Underlying Services Agreement”) which require Business Associate to create, receive, maintain, or transmit or to be provided with or to have access to Protected Health Information (“PHI”) that is subject to the federal privacy and security regulations issued pursuant to the Health Insurance Portability and Accountability Act (“HIPAA”) and the Health Information Technology for Economic and Clinical Health Act (“HITECH”).  This Agreement shall apply to and govern Business Associate’s use and disclosure of PHI under each Underlying Services Agreement, and shall amend the Underlying Services Agreement as required to allow Covered Entity to comply with the Privacy and Security Regulations.  

Section 2.  Definitions.  

(a) Privacy Regulations.  “Privacy Regulations” shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 C.F.R. Part 160 and Part 164, Subparts A and E.

(b)
Security Regulations.  “Security Regulations” shall mean the Security Standards for the Protection of Electronic PHI at 45 C.F.R. Part 160 and Part 164, Subparts A and C.

(c)
Secretary.  “Secretary” shall mean the Secretary of the federal Department of Health and Human Services.

Capitalized terms used, but not otherwise defined, in this Agreement shall have the same meaning as those terms in 45 C.F.R. §§160.103, 164.304 and 164.501.

Section 3.  Obligations and Activities of Business Associate.   Business Associate agrees:

(a)
not to use or further disclose PHI other than as permitted or required by the Underlying Services Agreement and pursuant to this Agreement or as Required By Law;  

(b)
to use appropriate safeguards to prevent use or disclosure of the PHI other than as provided for by this Agreement;

(c)
to mitigate, to the extent practicable, any harmful effect that is known to Business Associate of a use or disclosure of PHI by Business Associate in violation of the requirements of this Agreement;

(d)
promptly to report to Covered Entity any use or disclosure of the PHI not provided for by this Agreement of which it becomes aware, with such reports including at least the following information:

(1)
the identity of each individual whose information was accessed, acquired or disclosed during the improper use or disclosure;

(2)
a brief description of what happened;

(3)
the date of the improper use or disclosure and the date of its discovery;

(4)
the nature of the PHI that was involved (e.g., social security numbers, date of birth, etc.);

(5)
any steps individuals should take to protect themselves from potential harm resulting from the improper use or disclosure; and

(6)
a brief description of what the Business Associate is doing to investigate the improper use or disclosure, to mitigate harm to individuals, and to protect against any further incidents;

(e)
in accordance with 45 C.F.R. § 164.502(e)(1)(ii) and 45 C.F.R. § 308(b)(2), if applicable, to ensure that any subcontractors that create, receive, maintain, or transmit PHI on behalf of the Business Associate agree to the same restrictions, conditions, and requirements that apply to the Business Associate with respect to such information; 

(f)
to make available to Covered Entity PHI in a Designated Record Set as necessary to allow Covered Entity to satisfy its obligations under 45 C.F.R. §164.524 to provide Individuals with access to their PHI;

(g)
to make available to Covered Entity PHI in a Designated Record Set for amendment and incorporate any amendments made by Covered Entity in accordance with 45 C.F.R. §164.526 ;

(h)
to make available to Covered Entity the information required to allow Covered Entity to provide an accounting of disclosures in accordance with 45 C.F.R. §164.528.  This provision shall survive termination or expiration of this Agreement;

(i)
to make its internal practices, books, and records, including policies and procedures and PHI, relating to the use and disclosure of PHI received from, or created or received by Business Associate on behalf of, Covered Entity available to the Secretary for purposes of the Secretary determining Covered Entity’s compliance with the Privacy Regulations;

(j)
to the extent the Business Associate is to carry out one or more of Covered Entity’s obligations under the HIPAA Privacy Regulations, to comply with the requirements of the Privacy Regulations that apply to the Covered Entity in the performance of such obligations;   

(k)
to implement administrative, physical, and technical safeguards that reasonably and appropriately protect the confidentiality, integrity, and availability of any electronic PHI that it creates, receives, maintains, or transmits on behalf of Covered Entity, and otherwise comply with the HIPAA Security Regulations with respect to such electronic PHI, to prevent uses or disclosures of PHI other than as provided for by this Agreement; and

(l)
to report to Covered Entity any material attempted or successful unauthorized access, use, disclosure, modification, or destruction of information or interference with system operations in an information system.

Section 4.  Permitted Uses and Disclosures by Business Associate.

(a)
General Use and Disclosure Provisions:  Except as otherwise limited in this Agreement, Business Associate may use or disclose PHI to perform functions, activities, or services for, or on behalf of, Covered Entity as specified in the Underlying Services Agreement, provided that such use or disclosure would not violate the Privacy Regulations if done by Covered Entity or the minimum necessary policies and procedures of the Covered Entity.

(b)
Specific Use and Disclosure Provisions:
(1)
Except as otherwise limited in this Agreement, Business Associate may use PHI for the proper management and administration of the Business Associate or to carry out the legal responsibilities of the Business Associate.

(2)
Except as otherwise limited in this Agreement, Business Associate may disclose PHI for the proper management and administration of the Business Associate, provided that disclosures are Required By Law or Business Associate obtains reasonable assurances from the person to whom the information is disclosed that it will remain confidential and be used or further disclosed only as Required By Law or for the purpose for which it was disclosed to the person, and the person notifies the Business Associate of any instances of which he/she is aware in which the confidentiality of the information has been breached.

(3)
Except as otherwise limited in this Agreement, Business Associate may use PHI to provide Data Aggregation services to Covered Entity as permitted by 42 C.F.R. 164.504(e)(2)(i)(B).

(4)
Business Associate may use PHI to report violations of law to appropriate Federal and State authorities, consistent with 45 C.F.R. § 164.502(j)(l).   

Section 5.  Obligations of Covered Entity.  Covered Entity shall: 

(a)
notify Business Associate of any limitation(s) in its Notice of Privacy Practices in accordance with 45 C.F.R. 164.520, to the extent that such limitation may affect Business Associate’s use or disclosure of PHI;

(b)
notify Business Associate of any changes in, or revocation of, permission by Individual to use or disclose PHI, to the extent that such changes may affect Business Associate’s use or disclosure of PHI;

(c)
notify Business Associate of any restriction to the use or disclosure of PHI that Covered Entity has agreed to in accordance with 45 C.F.R. 164.522, to the extent that such restriction may affect Business Associate’s use or disclosure of PHI.

Section 6.  Permissible Requests by Covered Entity.  Covered Entity shall not request Business Associate to use or disclose PHI in any manner that would not be permissible under the Privacy Regulations if done by Covered Entity.

Section 7.  Term and Termination.

(a) Term.  With respect to each Underlying Services Agreement, the Term of this Agreement shall be effective as of the effective date of the Underlying Services Agreement and shall terminate upon the earlier of:

(1) expiration or termination of the Underlying Services Agreement; or

(2) termination of this Agreement for cause by the Covered Entity as authorized in subsection (b) below. 

(b)
Termination for Cause.  Upon Covered Entity’s knowledge of a material breach by Business Associate, Covered Entity shall either:

(1)
Provide an opportunity for Business Associate to cure the breach or end the violation and terminate this Agreement, but only with respect to the Underlying Services Agreement, and the Underlying Services Agreement if Business Associate does not cure the breach or end the violation within the time specified by Covered Entity; 

(2)
Immediately terminate this Agreement, but only with respect to the Underlying Services Agreement, and the Underlying Services Agreement if Business Associate has breached a material term of this Agreement and cure is not possible; or  

(3) If neither termination nor cure is feasible, Covered Entity shall report the violation to the Secretary.  

(c)
Effect of Termination.

(1) Except as provided in subparagraph (2) of this section, below, upon termination of this Agreement for any reason, Business Associate shall return or destroy all PHI received from Covered Entity, or created or received by Business Associate on behalf of Covered Entity. This provision shall apply to PHI that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the PHI.

(2) In the event that Business Associate determines that returning or destroying the PHI is not feasible, Business Associate shall provide to Covered Entity notification of the conditions that make return or destruction infeasible. Upon mutual agreement of the parties that return or destruction of PHI is not feasible; Business Associate shall extend the protections of this Agreement to such PHI and limit further uses and disclosures of such PHI to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains such PHI.

Section 8.  Miscellaneous.

(a)
Regulatory References.  A reference in this Agreement to a section in the Privacy Regulations or Security Regulations means the section in effect, or as amended.

(b)
Amendment.  The parties agree to take such action as is necessary to amend this Agreement from time to time as is necessary for Covered Entity to comply with the requirements of applicable law governing PHI.  

(c)
Interpretation.  Any ambiguity in this Agreement shall be resolved to permit Covered Entity to comply with applicable law governing PHI.  

(d)
No Third Party Beneficiaries.  Nothing in this Agreement shall confer upon any person other than the parties and their respective successors or assigns, any rights, remedies, obligations or liabilities whatsoever.

(e)
Prior BAA.  This Agreement shall replace and supersede any prior business associate agreement including amendment(s), in effect between the parties.
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