AGREEMENT FOR INFECTION PREVENTION/EPIDEMIOLOGY SERVICES

THIS AGREEMENT (“Agreement”) is made as of _______________________ 2011, by and between, [Health Care Facility] -  (“[FACILITY]”) and [Provider of Services] (“[Provider of Services]”).

BACKGROUND:

WHEREAS, [Health Care Facility] owns and operates an [FACILITY] in [City, State], and is organized to enhance the quality of medical care and services; and

WHEREAS, [Provider of Services] employs physicians, specialized in the identification and treatment of infectious diseases and with an expertise in Infection Prevention and Epidemiology Services, which physicians are duly licensed to practice medicine in accordance with the laws of the State of [X] and employs ancillary personnel possessing certain skill sets in infection control policies and procedures; and

WHEREAS, [FACILITY] requires a physician with an expertise in Infection Prevention and Epidemiology Services (the “Services”) to provide basic coverage of Infection Prevention Services.   
WHEREAS, [Provider of Services] agrees to provide a physician (the “Physician”) with the appropriate expertise to provide the Services to the [FACILITY] for basic infection prevention to meet regulatory requirements and to align the incentive for [Provider of Services] and [FACILITY] to provide medical care that is of better quality, safer, and less costly through a gain sharing arrangement that will not jeopardize patient care.  
NOW, THEREFORE, in consideration of the foregoing recitals, which are made a part hereof, and of the mutual promises herein contained, and intending to be legally bound hereby, the parties agree as follows:

1.
Appointment and Services.  Subject to the terms and conditions hereof, [FACILITY] hereby engages [Provider of Services] to provide a physician to provide the Services to the [FACILITY] in an amount not to exceed [enter in annual retainer amount, i.e. “Twelve Thousand Dollars ($12,000)”] per annum to be paid on a monthly basis upon receipt of invoice.  This Agreement amends restates and supersedes any other Agreement, which may exist between the parties here to relating to the provision of Infection Prevention and Epidemiology Services.

2.
Qualifications.  [Provider of Services] will ensure that the Physician shall:

(a)
Obtain and maintain an unrestricted license to practice medicine in the State of [X];

(b)
Maintain a current United States Drug Enforcement Agency Narcotics number;
(c)
Comply with all applicable federal, state, and local laws, rules and regulations;

(d)
Maintain such standards and meet such requirements as may be required for [FACILITY] to obtain and maintain accreditations by JCAHO and applicable State licensure as well as the requirements of any reviewing or certifying boards and/or agencies;

(e)
Conduct his/her medical practice in such a manner that will not cause any physician providing Services hereunder to be suspended, excluded, barred, or sanctioned under the Medicare or Medicaid programs; and
(f)
Perform the Services described in this Agreement to the reasonable satisfaction of Carrier.
(g)
Meet the qualifications for epidemiologist as stated in Department of Health regulations – Specifically either by experience in the field or certification through the Centers for Disease Control and Prevention 
3.
Term and Termination.  The term of the Agreement shall be one (1) year, commencing on _________________________2012 (the “Commencement Date”) and terminating on ____________________ 2013.  This Agreement will automatically renew for additional terms on one (1) year unless either party provides notification of non-renewal at least thirty (30) days prior to the expiration date of the then-current term.  If this Agreement is renewed beyond the initial term, it may be terminated by either party, without cause, upon thirty (30) days’ prior written notice to the other party.

The [FACILITY] and [PROVIDER OF SERVICES] shall each have the right to terminate this Agreement for cause.  As used herein, cause to terminate this Agreement shall be defined as a material breach of any of the terms or conditions set for the in this Agreement that is not cured to the reasonable satisfaction of the non-breaching party within a thirty (30) day period.  In the event one party determines that the other party is in material breech, the non-breeching party shall give written notice to the other party of the material breach, specifying the nature of the material breach of the term(s) and conditions of this Agreement.  The notice shall state that the party in material breach will be given at least thirty (30) days after its receipt of that notice to cure the material breach.  If the party in material breach fails to cure the material breach(es) to the reasonable satisfaction of the non-breaching party prior to the termination date stated in said notice, then the Agreement shall terminate.
Notwithstanding the foregoing, this Agreement may be terminated immediately in the event:

(i)
the Physician fails to satisfy the qualifications described in Section 2;

(ii)
the Physician ceases to provide the Services specified herein; or

(iii)
Conduct by the Physician, which [FACILITY] determines, in good faith and in its sole discretion, is not in the best interests and welfare of [FACILITY] or its patients.

4. Compensation and Incentive Arrangement
(a)
[FACILITY] shall pay [Provider of Services] $[X] as a monthly retainer.  It is recognized that this retainer is less than fair market value for the services to be provided but is acceptable in lieu of the potential opportunity as a result of developing a mutually acceptable “gain sharing” model.  Compensation shall not be adjusted or renegotiated based on the volume or value of any referrals to, or business otherwise generated for [FACILITY] by the physician, or any of the [Provider of Services] physicians and/or ancillary staff.  There is no requirement that the Physician or any [Provider of Services] physician and/or ancillary staff make referrals to, be in a position to, or otherwise generate business for [FACILITY] as a condition of receiving the compensation specified herein;
(b)
[FACILITY] and [Provider of Services] will divide on agreed savings, [30]% for [Provider of Services] and [70]% for [FACILITY].  The savings will come from identifying differences between an agreed upon baseline and the results annually thereafter. Essentially the savings will be determined by subtracting the expenses from the agreed upon baseline value each of the following items.  We will also adjust by patient days so the metric is not artificially high/low based upon patient census.   Items to be considered part of the cost savings arrangement include;

· Antibiotic expense, including antiviral, antifungal, antibacterial oral and intravenous;
· Microbiology Laboratory Services

· Isolation expenses

· Expenses for hazardous waste removal

· [enter additional items to be considered for cost savings]

(c)
To assure and cost savings do not occur as a result of limitation of service that places patients at risk, the incentive is paid only if the [indicate specific infections to be included, i.e. CLASBI, VAP], and readmission to acute care rates are within [indicate target percentage, i.e. fifteen (15%)] per cent of the baseline rate;
(d)       An additional incentive shall include the reduction of HAI below the baseline year.  If the reduction is [indicate percentage, i.e. fifteen (15%)] per cent, a $[X] incentive is paid to [Provider of Services] and if the reduction is [indicate percentage, i.e. thirty (30%)] or more, a $15,000 is provided to [Provider of Services].  [Indicate metric to be used for specific infections, i.e. “Blood stream infection cases and ventilator associated pneumonia cases, adjusted for 1000 device days, will be the metric used to determine this incentive”]; and
(e)      A maintenance incentive will be provided to maintain previously achieved results.  If the performance levels achieved remain within [indicate percentage, i.e. fifteen (15%)] per cent of the prior year, [Provider of Services] will be entitled to receive [indicate percentage, i.e.fifty (50%)] of the achieved incentive.  This will include the HAI metric and the cost saving metric.
5.
Malpractice Insurance; Indemnity.
(a)
[Provider of Services] shall obtain general and professional liability (malpractice) insurance coverage for the Physician and any physician providing Services hereunder with limits of liability of at least [$X] per occurrence and at least [$X] per annum in the aggregate (or such greater coverage as may be required by applicable law), with such insurance throughout the term of this Agreement.
(b)
[Provider of Services] shall indemnify and hold [FACILITY], its employees, agents, officers and directors, harmless from and against all actions, judgments, claims or demands, and all costs, expenses and attorneys’ fees, arising, directly or indirectly, out of an actual or alleged injury to a person or property or an actual or alleged result of an act or omission of the Physician.

(c)
During the term of this Agreement, [FACILITY] shall maintain with an insurance carrier of its choice and its sole discretion, cost and expense, medical professional liability insurance.
(d)
[FACILITY] shall indemnify and hold the Physician, its employees, agents, officers and directors, harmless from and against all actions, judgments, claims or demands, and all costs, expenses and attorneys’ fees, arising, directly or indirectly, out of an actual or alleged injury to a person or property or an actual or alleged result of an act or omission.

7.
Professional Services.  The Physician’s duties hereunder are for Infection Prevention and Epidemiology Services only and do not include the provision of professional services to patients of [FACILITY].  Under no circumstances shall the Physician bill any patient or any public or private third-party reimbursement agency for the Infection Prevention and Epidemiology Services provided pursuant to this Agreement. 

8.
Excluded Provider Provisions.  [Provider of Services] hereby represents and warrants that the Physician is not and at no time has been excluded from participation in any federally funded health care program, including Medicare and Medicaid. 
9.
 Records.
(a)
All records pertaining to the provision of Services at [FACILITY] shall be the property of [FACILITY] and shall at all times be freely available for the use and copying of [PROVIDER OF SERVICES], provided, however, that such original records may not be removed from [FACILITY] without specific consent.

(b)
[PROVIDER OF SERVICES] acknowledges that pursuant to the Services provided hereunder, they may have access to the names of patients as well as other medical, financial, economic, proprietary and confidential information, which are valuable, proprietary and unique assets of [FACILITY] (“Confidential Information”).  Therefore, [PROVIDER OF SERVICES] and ancillary staff  hereby agrees that they shall not make unauthorized disclosures in any manner of any Confidential Information to any person(s), firm, or corporation during the term of this Agreement or thereafter disclose, without authorization, any Confidential Information, any of the terms or conditions of this Agreement or any other matter reflecting on, or relating to, the business, operations, or activities of [FACILITY] unless compelled by legal process and/or statutory regulation.
10.
Independent Contractors.  [Provider of Services] at all times will act as an independent contractor and not as partner or agent of [FACILITY].  [Provider of Services] will not hold itself out to third parties as a partner or agent of [FACILITY], and nothing in this Agreement shall be construed as [Provider of Services] or any physician to be, a partner, employee, or agent of [FACILITY] in the provision of the Services provided pursuant to this Agreement.  [FACILITY] will not have or exercise such control over the manner in which the duties of [Provider of Services] are performed as would jeopardize the status of [Provider of Services] as an independent contractor

11. 
Entire Agreement.  This Agreement constitutes the entire agreement between the parties and contains all the agreements between the parties with respect to the Services to be provided by the Physician.  The invalidity or unenforceability of any particular provision of this Agreement shall not affect the other provisions hereof, and this Agreement shall be construed in all respects as if such invalid or unenforceable provisions were omitted.

12.
Strict Performance.  No failure by either party to insist upon the strict performance of any covenant, agreement, term or condition of this Agreement or to exercise a right or remedy shall constitute a waiver.  No waiver of any breach shall affect or alter this Agreement, but each and every covenant, condition, agreement and term of this Agreement shall continue in full force and effect with respect to any other existing or subsequent breach.

13.
No Right in Third Parties.  Nothing in this Agreement shall be construed as creating or giving rise to any rights in any third parties or any persons other than the parties hereto.

14.
Choice of Law and Venue.  This Agreement has been executed and delivered in and shall be interpreted, construed, enforced and governed by and in accordance with the laws of the State of [X].

15.
Notice.  All notices, requests, demands, or other communications provided for in this Agreement shall be in writing and shall be deemed to have been given at the time when personally delivered, or three (3) days after the same is deposited in the United States Mail, certified mail, postage prepaid, return receipt requested, or sent by a nationally recognized overnight courier service which regularly provides receipts, addressed as follows:

If to [Provider of Services]:
             [Provider of Services]

If to [FACILITY]:     
 




[Health Care Facility] [FACILITY]
16.
Force Majeure.  If either party shall be delayed or prevented from the performance of any act required by this Agreement by reason of acts of God, strikes, lockouts, labor troubles, inability to procure materials, restrictive governmental laws or regulations, war, or other cause, without fault and beyond the reasonable control of the party obligated (financial inability excepted), performance of such act shall be excused for the period of the delay, and the period for the performance of any such act shall be extended for a period equivalent to the period of such delay.

17.
Amendment; Automatic Amendments; Waiver.  This Agreement shall not be modified or amended except by a writing signed by the parties hereto.  Notwithstanding the foregoing, to the extent that any provisions of this Agreement are in conflict with the provisions contained in federal and/or NJ State statutes, rules or regulations, this Agreement shall be deemed to have been amended in order to bring it into conformity with the provisions contained in the said statutes, rules or regulations.  Any failure of a party to enforce its rights under any provision of this Agreement shall not be construed or act as a waiver of said party’s right to enforce any of the provisions contained herein.
18.
Number and Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice versa, and the masculine gender shall include the feminine and neuter genders or vice versa.

19.
Further Assurances.  The parties agree to execute such other documents as may be required to implement the terms and provisions and fulfill the intent of this Agreement.  The parties hereto agree that each shall comply with all statutes, rules, regulations and standards of any governmental authorities or accreditation bodies applicable to the provision of services hereunder.

20.
Assignment.  [FACILITY] shall not have the right to assign this Agreement without the prior written consent of the [Provider of Services], which consent may be withheld in [Provider of Services] sole discretion.

23.
Captions.  The titles or captions of paragraphs contained in this Agreement are inserted as a matter of convenience and for reference only, and in no way define, limit, extend or describe the scope of this Agreement or the intent of any provision hereof.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day and year first above written.







[Provider of Services]:







By: __________________________________








Name:  .







Title:  






[Health Care Facility] [FACILITY]






By: __________________________________








Name:  







Title:   
EXHIBIT “A”

BUSINESS ASSOCIATE AGREEMENT

THIS BUSINESS ASSOCIATE AGREEMENT (“BA Agreement”) is made and entered into as of this ________________________, 2011 by and between, [Health Care Facility] - [FACILITY] (hereinafter referred to as the “Covered Entity”) and [Provider of Services] (hereinafter referred to as the “Business Associate”).    This BA Agreement is effective on the effective date of the Agreement between the parties (the “Effective Date”).

WHEREAS, Covered Entity and Business Associate are parties to an Agreement pursuant to which Business Associate performs, or assists inn the performance of a function or activity involving the use or disclosure of Protected Health Information (“PHI”) or provides, legal, actuarial, accounting, consulting, data aggregation, management, administrative, accreditation, or financial services to or for the Covered Entity where the provision of the service involves the disclosure of PHI from the Covered Entity.  PHI, as defined below, is information that is subject to protection under the privacy regulations (“Privacy Regulations”) of the Health Insurance Portability and Accountability Act of 1996, (“HIPAA”);

WHEREAS, Covered Entity requires that Business Associate protect the privacy and provide for the security of PHI in compliance with the Privacy Regulations; and

WHEREAS, the Privacy Regulations require Business Associate to enter into an agreement containing specific requirements for use or disclosure of PHI.

NOW, THEREFORE, in consideration of the foregoing and of the covenants and agreements set forth herein, the parties, intending to be legally bound, agree as follows:

Section 1.
Definitions.  The terms used, but otherwise not defined, in this BA Agreement shall have the same meaning as those terms in the Privacy Regulations.

(a)
“Individual” shall have the meaning set forth in 45 CFR 164.501, including a person who is the subject of the Protected Health Information, and shall include an individual or entity who qualifies as a personal, legal representative of the person, as the context requires.

(b)
“Privacy Regulations”  shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 CFR Parts 160 and 164, Subparts A and E, as may be amended, modified or superceded, from time to time.

(c)
“Protected Health Information” or “PHI” shall have the meaning set forth in 45 CFR 164.501, including any information, whether oral or recorded in any form or medium; (i) that relates to the past, present or future physical or mental condition of an Individual; or (ii) the provision of health care to an Individual; or (iii) the past, present or future payment for the provision of health care to an Individual; and (iv) that identifies the Individual or with respect to which there is a reasonable basis to believe the information can be used to identify the Individual.
(d)
“Secretary” shall mean the Secretary of the U.S. Department of Health and Human Services or his/her designee.

Section 2.
Obligations of Business Associate.
(a)
Permitted Uses.  Business Associate shall not use PHI except for the purpose of performing Business Associate’s obligations solely in accordance with the Agreement and shall not use PHI in any manner that would constitute a violation of 45 CFR Parts 160 and 164 if so used by Covered Entity.

(b)
Permitted Disclosures.  Business Associate shall not disclose PHI except for the purpose of performing Business Associate’s obligations solely in accordance with the Agreement between the parties and shall not disclose PHI in any manner that would constitute a violation of 45 CFR Parts 160 and 164 if so disclosed by Covered Entity.  To the extent that Business Associate discloses PHI to a third party, Business Associate must obtain, prior to making any such disclosure:  (i) reasonable assurance from the third party that such PHI will be held in a confidential manner; (ii) reasonable assurance from the third party that such PHI will be used or further disclosed only as required by law or for the purpose for which it was disclosed to such third party; and (iii) an agreement from the third party to immediately notify Business Associate of any breaches of confidentiality of such PHI, to the extent the third party has obtained knowledge of such breach.

(c)
Appropriate Safeguards.  Business Associate shall implement appropriate administrative, technical and physical safeguards in compliance with the Privacy Regulations as are necessary to prevent the use or disclosure of PHI, other than as permitted by this BA Agreement.

(d)
Business Associate’s Agents and Subcontractors.  To the extent Business Associate uses one or more subcontractors or agents to provide services to Covered Entity pursuant to the Agreement between the parties, and such subcontractors or agents receive or have access to PHI, Business Associate shall require that each subcontractor or agent agree, in writing, to be bound by the terms of this BA Agreement to the same extent as Business Associate.  Business Associate shall implement and maintain sanctions against subcontractors and agents that violate such restrictions and conditions and shall mitigate the effects of any such violation.

(e)
Access to PHI.  Within five (5) days of receipt of a request from Covered Entity, Business Associate shall make PHI available to Covered Entity for inspection and copying to enable Covered Entity to fulfill his/her/its obligations under 45 CFR 164.524.  Further, Business Associate shall provide access to HI as directed by Covered Entity, to an Individual in order to satisfy requirements under 45CFR 164.524.

(f)
Amendment of PHI.  Within five (5) days of receipt of a request from Covered Entity, Business Associate shall amend PHI as directed by Covered Entity to enable Covered Entity to fulfill his/her/its obligations under 45 CFR 164.526.  If a request for amendment of PHI is delivered directly to Business Associate, Business Associate shall, as soon as possible, but no later than five (5) days after receipt of the request, forward the request to Covered Entity.

(g)
Accounting of Disclosures.  Business Associate agrees to document disclosures of PHI and information related to such disclosures as would be required for Covered Entity to respond to a request by an Individual for an accounting of disclosures of PHI in accordance with 45 CFR 164.528.  Within five (5) days of receipt or a request form Covered Entity, Business Associate shall make available to Covered Entity the information required to provide an accounting of such disclosures.  Business Associate agrees to implement a process that allows for an accounting to be collected and maintained by Business Associate and his/her/its agents or subcontractors for at least six (6) years prior to the request (except for disclosures occurring prior to the Effective Date).  At a minimum, such accounting information shall include the information described in 45 CFR 164.528(b), including, without limitation: (i) the date of disclosure of PHI; (ii) the name of the entity or person who received PHI and, if known, the address of the entity or person; (iii) a brief description of PHI disclosed; and (iv) a brief statement of purpose of the disclosure that reasonably informs the Individual of the basis for the disclosure, or a copy of the written request for disclosure.  If a request for an accounting is delivered directly to Business Associate, Business Associate shall as soon as possible, but no later than five (5) days after receipt of the request, forward the request to Covered Entity.
(h)
Governmental Access to Records.  Business Associate shall make his/her/its internal practices, books and records relating to the use and disclosure of PHI, available to the Secretary in a time and manner designated by Covered Entity or the Secretary, for purpose of the Secretary determining covered Entity’s compliance with the Privacy Regulations.  Business Associate shall provide Covered Entity access to or a copy of any PHI or other information that Business Associate makes available to the Secretary.

(i)
Minimum Necessary Use and Disclosure Requirement.  Business Associate shall only request, use and disclose the minimum amount of PHI necessary to reasonably accomplish the purpose of the request, use or disclosure in accordance with 45 CFR 164.502(b).  Further, Business Associate will restrict access to PHI to those employees of Business Associate or other workforce members under the control of Business Associate who are actively and directly participating in providing goods and/or services under the Agreement of the parties and who need to know such information in order to fulfill such responsibilities.

(j)
Notification of Breach.  During the term of this BA Agreement, Business Associate shall notify Covered Entity within twenty-four (24) hours of any actual or suspected use and/or disclosure of PHI in violation of the Privacy Regulations or this BA Agreement.  Business Associate shall take prompt corrective action to mitigate and cure any harmful effect that is known to Business Associate of an improper use and/or disclosure of PHI.

Section 3.
Term and Termination.
(a)
Term.  This BA Agreement shall commence on the Effective Date and will remain effective for the entire term of the Agreement between the parties, unless earlier terminated in accordance with the terms herein.

(b)
Termination of Agreement.  This BA Agreement will immediately terminate without notice upon termination of the Agreement.

(c)
For Cause Termination Due to Material Breach.  In the event of a material breach by Business Associate of any of his/her/its obligations hereunder, Covered Entity shall have the right, as specifically recognized by Business Associate, to terminate this BA Agreement and the Agreement between the parties, at any time by providing Business Associate written notice of termination setting forth a description of the breach and the effective date of termination.

(d)
Effect of Termination.  As of the effective date of termination of this BA Agreement, neither party shall have any further rights or obligations hereunder except: (a) as otherwise provided herein or in the Agreement between the parties; (b) for continuing rights and obligations accruing under the Privacy Regulations; or (c) arising as a result of any breach of this BA Agreement, including, but not limited to, any rights and remedies available at law or equity.  Upon termination of this BA Agreement for any reason, Business Associate shall return or destroy all PHI (regardless of form or medium), including all copies thereof and any data compilations derived from PHI and allowing identification of any Individual who is the subject of PHI.  The obligation to return or destroy all PHI shall also apply to PHI that is in the possession of agents or subcontractors of Business Associate.

Section 4.
Indemnification.  Business Associate shall indemnify and hold Covered Entity, and its employees, officers, directors, independent contractors, agents and representatives, harmless from and against all claims, liabilities, judgments, fines, assessments, penalties, awards or other expenses, of any kind or nature whatsoever, including, without limitation, attorneys’ fees, expert witness fees, and costs of investigation, litigation or dispute resolution, relating to or arising out of any breach or alleged breach of this BA Agreement, regardless of the reasons for termination.
Section 5.
Assignment.  This BA Agreement and the rights and obligations hereunder shall not be assigned, delegated, or otherwise transferred by the Business Associate without the prior written consent of the Covered Entity and any assignment or transfer without proper consent shall be null and void.

Section 6.
Governing Law and Venue.  This BA Agreement shall be governed by, and interpreted in accordance with, the Privacy Regulations and the laws of the State of New Jersey.

Section 7.
Amendment or Modification.  This BA Agreement may only be amended or modified by mutual written agreement of the parties; provided, however, that in the event provisions of this BA Agreement shall conflict with the requirements of the Privacy Regulations, this BA Agreement shall automatically be deemed amended as necessary to comply with such legal requirements.

Section 8.
Waiver.  The failure of either party at any time to enforce any right or remedy available hereunder with respect to any breach or failure shall not be construed to be a waiver of such right or remedy with respect o any other breach or failure by the other party.

Section 9.
Severability.  In the event that any provision or part of this BA Agreement is found to be totally or partially invalid, illegal, or unenforceable, then the provision will be deemed to be modified or restricted to the extent and in the manner necessary to make it valid, legal, or enforceable, or it will be excises without affecting any other provision of this BA Agreement, with the parties agreeing that the remaining provisions are to be deemed to be in full force and effect as if they had been executed by both parties subsequent to the expungement of the invalid person.

Section 10.
Entire Agreement.  This BA Agreement constitutes the entire agreement between the parties with respect to the matters contemplated herein and supersedes all previous and contemporaneous oral and written negotiations, commitments, and understanding relating thereto.

IN WITNESS WHEREOF, Covered Entity and Business Associate have each caused this BA Agreement to be executed in their respective names by their duly authorized representatives, as of the date written herein above.

[Health Care Facility] – [FACILITY]
By: ________________________________________

[Provider of Services]
By: ________________________________________
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